CROSSING THE RUBICON                  S8&

1863 was not applicable to Copperheads, or, if It was,
that it ought not to be obeyed.

The Supreme Court was unanimous In the opinion that
Milligan must be discharged, since the law was plain and
unequivocal, but there was a division among the nine
judges of the court as to the power to try persona not in
the military service, by military commission. Five judges
held that Congress could not abolish trial by jury in
places where the courts were open and the course of jus-
lice unimpeded. Four judges maintained that Congress
might authorize military commission*) to try civilians in
certain cases where the civil courts were open and freely
exercising their functions* although Congress had not ac-
tually done so. The five judges constituting the majority
were Davis (who wrote the opinion of the court)* Clifford,
Nelson, Grier, and Field. The four who dissented from
the argument, but not from the judgment, were Chief Jus*
tice Chase (who wrote the minority opinion), and Judges
Wayne, Swayne, and Miller, Davis's opinion in not sur-
passed in argumentative power or in literary expression
by anything in the annals of that great tribunal*

The logieal consequence** of the decision were tremen*
clous, or would have been* if the public mind had been in
a condition to appreciate its gravity. Not only did it fol-
low logically that the trial and cxwutton of Booth** follow
conspirator**, Paym\ Atsserodt* HeroM* and Mm Surr&tt,
ware, in contemplation of law, no better than lynching,
but that Andrew Johnson*** endeavor to put an end to
government by military tximmisftioitfi, M Moon as possible*
was right, and that the contrary            by whomsoever

held, was wrong.

The radicals in Congress, however, only angered
by the decision. They not In the disconcerted
by it, but the court Itsdf                       DO* If It had beenper, without prestige in the North, and devoid of tact
